STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
MASSAGE THERAPY,

Petitioner,
VS. Case No. 01-0322PL

DEBORAH LYNN KEYS,

Respondent .
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RECOVMENDED ORDER

The parties having been provided proper notice,
Admi ni strative Law Judge John G Van Lani ngham of the Division
of Adm nistrative Hearings convened a formal hearing of this
matter by video tel econference on May 22, 2001. The parties and
W tnesses appeared in Fort Lauderdale, Florida, and the
Adm ni strative Law Judge presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Gary L. Asbell, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Bui |l ding Three, Mail Station 39
Tal | ahassee, Florida 32308

For Respondent: John G George, Esquire
Law O fices of John G George, P.A
409 Sout heast 7th Street
Fort Lauderdale, Florida 33301



STATEMENT OF THE | SSUE

The issue in this case is whether, on Decenber 29, 1997,
Respondent, a |licensed nmassage therapi st, engaged or offered to
engage a client in sexual activity while practicing nmassage
therapy, in violation of Section 480.0485, Florida Statutes, and
Rul e 61G11-30.001(1)(d), Florida Adm nistrative Code (1997).

PRELI M NARY STATEMENT

On June 28, 1999, Petitioner Departnment of Health (the
"Departnent”), through the Agency for Health Care Adm nistration
(the "Agency"), which is under contract with the Departnent to
perform prosecutorial services for, anong other boards wthin
the Departnment's jurisdiction, the Board of Massage Therapy (the
"Board"), brought an Adm ni strative Conpl ai nt agai nst Respondent
Deborah Lynn Keys ("Keys"), charging her with one count of
engagi ng or offering to engage a client in sexual activity while
practici ng nassage therapy.

Keys tinely requested a formal hearing. On January 23,
2001, the Agency referred this matter to the D vision of
Adm ni strative Hearings for further proceedings. After the case
was assigned to the undersigned, a final hearing was schedul ed
for May 22, 2001.

At the hearing, the Departnent called four wtnesses:

Det ecti ves Edward Domako and Steven Drum of the Broward

Sheriff's Ofice; Oficer Jimmy Ho, Gty of Lauderhill Police



Departnent; and Louis Garriga, an Agency enployee. 1In addition,
t he Departnment introduced seven exhibits into evidence, nunbered
1 through 7; Petitioner's Exhibit 8 was rejected.

Keys, who appeared through counsel and was not physically
present at the hearing, called no wtnesses and offered two
exhi bits, nunbered 1 and 2, which were received.

The Departnment tinmely filed a proposed reconmended order,
whi ch was considered in the preparation of this Reconmended
Order. Keys did not submit any post-hearing papers.

FI NDI NGS OF FACT

The evidence presented at final hearing established the
facts that follow

The Parties

1. Keys is a Florida-licensed nassage therapist. Her
i cense, nunbered MA 19097, was issued on March 27, 1995. She
is subject to the regulatory and disciplinary jurisdiction of
t he Board.

2. At all tinmes material, Keys worked at Shogun Health
Spa, Inc. ("Shogun"), which was located in Lauderhill, Florida.

The Charge

3. The Departnent has charged Keys with one count of
engagi ng or offering to engage a client in sexual activity, in
violation of Rule 61Gl1-30.001(1)(d), Florida Admi nistrative

Code (1997).1 The incident is alleged to have occurred at Shogun



on Decenber 29, 1997. The "client," allegedly, was an
undercover sheriff's detective.

Utimte Factual Determ nation

4. The Departnent proved that on Decenber 29, 1997, on the
prem ses of Shogun, a white, brown-haired nmasseuse using the
nane "Debbi e" offered sexual services to an undercover detective
who was posing as a client in connection with an investigation
of suspicions that Shogun was a bordello. Based on the evidence
in the record, however, the factfinder is unable to forma firm
belief or conviction, wthout hesitancy, that "Debbie" was, in
fact, Keys. Therefore, Keys is not guilty of the offense
char ged.

5. It wll be seen that the foregoing factua
determ nation, which is dispositive, does not constitute an
affirmati ve findi ng about what Keys did on the date in question.
Nor is a finding made here regardi ng who "Debbie" actually was—
or that "Debbie" was not Keys. Although Keys argued that she
was not at work on Decenber 29, 1997, being instead, she
cl aimed, on vacation, she adduced no evidence that she was
sonepl ace el se that day, and so no affirmative finding can be
made in this regard.

6. The Departnent's failure to prove, clearly and
convi ncingly, that "Debbie" and Keys were one and the sane

person necessarily renders all of the other evidence irrelevant,



because it is immaterial that soneone besides Keys engaged in

m sconduct. Understandi ng, however, that it may be enlightening
to explicate what the evidence showed as a neans of expl aining
how t he evidence fell short of establishing the wongdoer's
identity by the requisite quantum of proof, the foll ow ng
summary of the pertinent proof, as viewed by the factfinder, is
of fered.?

Keys' Physical Description and
| dentifying Infornmation: A Baseline

7. According to the Application for Licensure that Keys
submtted in January 1995, Keys is five feet, three inches tal
with blue eyes. Her weight, at that tinme, was 131 pounds. She
was born on Novenber 25, 1956. Keys' social security nunber is
di scl osed in the application.

8. A photograph of Keys was attached to the application.
The original was probably a color picture, but the copies
i ntroduced in evidence (four copies are included in Petitioner's
Exhibit 1) are black and white. The photograph is grainy from
bei ng reproduced nore than a few tinmes. Neverthel ess, the inmage
of a woman's face is sufficiently visible that anyone fam|iar
wi th Keys' appearance should be able to tell that it is her. To
everyone el se, the photograph depicts a white femal e adult of

i ndeterm nate age with long, dark hair.



9. The descriptive data from Keys' application is
considered to be highly reliable because it was put together
nearly three years before the incident in question, at a tine
when Keys had no di scernable notive to be untruthful. Moreover,
Keys signed the application before a notary public under a
certificate that provided, in part, as follows:

| have carefully read the questions in the
foregoi ng application and have answered them
conpletely, wthout reservation of any kind,
and | declare that ny answers and al
statenents nade by ne herein are true and
correct and that the photograph attached to
the application is a photograph of ne.
Should I furnish any false informati on on
this application, | understand that such
action shall constitute cause for the
deni al , suspension or revocation of any
license to practice in the state of Florida
t he profession for which I am applyi ng.

(Enphasi s added).

The Departnent's Evidence

10. The "Event Report." Detective Edward Donako of the

Broward Sheriff's O fice was involved in the undercover
i nvestigation of Shogun. Through Detective Donako, the
Departnment introduced a one-page exhibit which he described as a
Broward Sheriff's Ofice event report. This undated docunent
contains information about two "arrestees,” one of whomis
"Debbi e Lynn Keys."

11. In response to a | eading question fromthe

Departnent's counsel, Detective Domako agreed that he had



prepared this report around January 5, 1998. On cross-
exam nation, however, the detective admtted that he had never
personal |y been involved with Keys.

12. It is undisputed that the information set forth in
this event report was not based on Detective Domako's persona
knowl edge. Rather, he clained to have taken the data from
anot her detective's probable cause affidavit, which is di scussed
bel ow. Detective Domako also testified that "sonme of this
information [in the event report] may have been garnered front
Keys herself, but this statenent has been given no wei ght
because (a) the witness was sinply speculating and clearly did
not know one way or the other if he were correct and (b) no
ot her evi dence corroborated his specul ati on.

13. In this event report, Keys is described as a white
female, five feet, three inches tall, 136 pounds, with | ong,
straight, brown hair, blue eyes, and no visible scars, nmarks,
tattoos, or deformties. A residence address is |listed which
mat ches her known address at the tine.

14. The description of Keys in the event report is simlar
to that contained in her application for licensure. The
probl em however, is that the information in the event report is
not consistent wth the description of Keys contained in the
probabl e cause affidavit from which Detective Domako asserted he

had derived the data. See Paragraph 29, infra.



15. Ironically, the undated event report prepared by a
detective w thout personal know edge concerning Keys' physica
appearance is the only piece of evidence that the Departnent
of fered which matches the description of her found in the
Departnent's application file.

16. Because Detective Donako was plainly mstaken about
the source of the information he put in the event report;
because the event report was not based on the preparer's
personal know edge; and because the undated report was based not
on information provided by soneone who all egedly had seen Keys
engage in the alleged m sconduct (for that w tness described her
differently) but instead upon information acquired after-the-
fact froma source or sources unknown, Detective Domako's
testinmony and the event report are unreliable proof of Keys'
identity as the wongdoer. Hence, this evidence has little or
no probative value and is certainly not clear and convinci ng
proof that Keys engaged in the alleged m sconduct on
Decenber 29, 1997.

17. Oficer Ho's Testinony. Jinmmy Ho is a police officer

with the Cty of Lauderhill. Oficer Ho was involved in the
under cover investigation of Shogun.

18. O ficer Ho was present at Shogun on January 5, 1998,
when detectives fromthe Broward Sheriff's Ofice executed a

search warrant on the prem ses. He was there to assist the



sheriff's detectives and described his role as that of
"spectator."

19. O ficer Ho detained several suspects in a room at
Shogun. He clainmed that Keys was one of the detainees, and that
she had identified herself to himby providing her driver's
I icense, which he reviewed to nmake a positive identification at
the tine.

20. Neither Oficer Ho nor anyone el se at the scene on
January 5, 1998, however, bothered to nake a copy of the
driver's license supposedly tendered by "Keys." No one took
"Keys'" fingerprints or photograph either.

21. Oficer Ho had not seen "Keys" before January 5, 1998.
At no tinme did he observe her performng or offering to perform
any inproper acts.

22. Asked at hearing to describe "Keys," Oficer Ho

testified: "AIl | can renmenber, she's a white fenale, that
time, short hair. . . . I think [her hair] was brown col or
[and not blonde]. . . . I'd say she was sonewhere between

five [feet]-three [inches] and five [feet]-four [inches tall]."
Final Hearing Transcript ("T.") at pp. 107-08.

23. The facts to which Oficer Ho testified regarding
"Keys'" appearance were not distinctly renenbered; his
recol l ection was neither precise nor explicit. Undoubtedly

hundreds if not thousands of wonen in Broward County woul d



satisfy "Keys'" physical profile as generally described by
Oficer Ho. Moreover, incidentally, his testinony that "Keys'"
hair was short does not match the description in Detective
Domako' s event report, where she is said to have |long hair.

24. For these reasons, Oficer Ho's testinony is mnimlly
useful at best. Moreover, even if Oficer Ho's testinony
clearly and convincingly proved that Keys was present at Shogun
on January 5, 1998, that fact would not establish, even by a
pr eponder ance of evidence, that Keys engaged in the all eged
m sconduct on Decenber 29, 1997.

25. The Investigative Action Report. Detective Steven

Drum of the Broward Sheriff's O fice, who was involved in the
undercover investigation of Shogun, was the Departnent's key
witness. He is, in fact, the one and only witness to the

al | eged sexual m sconduct that Keys is charged with having
engaged in on Decenber 29, 1997.

26. Detective's Drumis account of his visit to Shogun on
Decenber 29, 1997, is set forth in an Investigative Action
Report that he prepared on January 5, 1998. 1In his report,
Detective Drumrecounted a one-hour massage session with
"Debbi e" who, he clained, had offered to performvari ous sexua

servi ces.

10



27. According to Detective Drumis report, "Debbie" was a
white female in her md-30's with brown hair, brown eyes, and a
medi um bui | d.

28. The Probable Cause Affidavit. Detective Drumwote a

summary of his Decenber 29, 1997, encounter with "Debbie" in a
probabl e cause affidavit signed January 6, 1998.

29. In his probable cause affidavit, Detective Drum
descri bed "Debbie" as a white female with brown hair, brown
eyes, five feet, six inches tall, with no visible scars, marks,
or tattoos. The affidavit contains Keys' social security nunber
and date of birth.

30. Detective Drumis Testinobny. At hearing, Detective

Drum s testinony regardi ng the Decenber 29, 1997, incident
closely followed the Investigative Action report and probable
cause affidavit. Asked to describe Keys, Detective Drum
responded: "She's a white fenmale, approxinmately five-six,
medi um build with brown hair." T. 144.

31. Detective Drumtestified that he saw "Debbi e" again at
Shogun on January 5, 1998, when the search warrant was served,
and that "Debbie" identified herself to himas Keys. He
testified that there was "no doubt” in his mnd that the woman
who identified herself as Keys on January 5, 1998, was the
" Debbi e who had of fered hi msexual services on Decenber 29,

1997.

11



32. The factfinder, however, has considerabl e doubt that
Det ective Drum possessed any neani ngful present recollection
ei ther of "Debbie's" appearance or his encounter with her nearly
four years ago. The details of his testinony obviously were
drawn fromthe witten docunents he had prepared
cont enpor aneousl y.

33. Significantly, noreover, Detective Drum did not
mention in either the Investigative Action Report or the
probabl e cause affidavit that on January 5, 1998, the woman he
now has no doubt was "Debbie" had told himher nanme was Deborah
Keys—a fact that, had it occurred, would or should have been
wort hy of note.

34. Taken as a whole, Detective Drunmis testinony does not
convincingly link Keys to the Decenber 29, 1997, incident. He
descri bed "Debbi e" contenporaneously as having brown eyes—but
Keys' eyes are blue. He also wote, soon after the alleged
m sconduct, that "Debbie" was five feet, six inches tall; Keys,
however, is a material three inches shorter than that.

35. Detective Drumis an experienced |aw enforcenent
of fi cer whose business it is to observe details about suspected
perpetrators. It is telling, therefore, that he was m st aken
about two obvious details concerning Keys' appearance. G ven
that there were only a few physical characteristics with which

to work in this case (hair color and | ength, eye col or, height,

12



wei ght, age), and nost of them subject to change, Detective
Drumis failure to identify accurately two relatively immutable
characteristics of Keys was sufficient to render his testinony
that the "Debbie" of Decenber 29, 1997, was the "Keys" of
January 5, 1998, less than clear and convincing.?

O her Consi derati ons

36. The factfinder found it striking that the Departnent
made relatively little effort to identify Keys concl usively as
the wrongdoer. It would have been a sinple matter to have
subpoenaed her for the final hearing, so that a definitive
identification could be made, or, failing that, to have obtained
phot ographs or vi deotapes of her during discovery upon which a
persuasive in-hearing identification could be based. The
Departnent's failure to take these or simlar steps toward
nmeeting its heavy evidential burden—particularly given the
paucity of information that it had concerni ng Keys' appearance,
about whi ch not hi ng uni que or distinguishing was elicited—
reflected negatively on its entire case.

37. But worse than that, the Departnment did not showto a
single witness the one photograph of Keys that it did have in
its possession, and which it introduced into evidence. |If, for
exanpl e, Detective Drumhad testified that the wonman in the
pi cture attached to Keys' Application for Licensure is "Debbie,"

then the Departnent m ght have proved its case; at |east the

13



deci si on woul d have been closer. But Detective Drum was not
asked to identify the photograph of Keys.

38. Because the Departnent knew that it had this
phot ogr aph of Keys, its failure to question Detective Drum (or
anyone el se) about the picture is inexplicable—unless the
detective could not identify the photograph and therefore his
answer to the obvious question would not have been hel pful.

39. In this case, where the accused was not physically
present at hearing and the only eyewitness to the all eged
m sconduct descri bed her inaccurately and was not asked to
identify an avail abl e phot ograph, the Departnment's heavy burden
of proof has not been net; to find otherwi se, the factfinder, in
effect, would need to assune that the right person was charged,
whi ch he will not do.

CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has persona
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

41. A proceeding to suspend, revoke, or inpose other
di sci pline upon a professional |license is penal in nature.

State ex rel. Vining v. Florida Real Estate Comm ssion, 281 So.

2d 487, 491 (Fla. 1973). Accordingly, to inpose discipline, the
Department nust prove the charges agai nst Keys by cl ear and

convi nci ng evidence. Departnent of Banking and Fi nance, Div. of

14



Securities and | nvestor Protection v. Osborne Stern & Co., 670

So. 2d 932, 935-36 (Fla. 1996)(citing Ferris v. Turlington, 510

So. 2d 292, 294-95 (Fla. 1987)); Nair v. Departnent of Business

& Professional Regul ation, 654 So. 2d 205, 207 (Fla. 1st DCA

1995) .

42. In Slomowitz v. Wal ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983), the Court of Appeal, Fourth D strict, canvassed
the cases to develop a "workable definition of clear and

convi nci ng evi dence" and found that of necessity such a
definition would need to contain "both qualitative and
guantitative standards.” The court held that

cl ear and convi nci ng evi dence requires that
the evidence nust be found to be credible;
the facts to which the wtnesses testify
nmust be distinctly renmenbered; the testinony
nmust be precise and explicit and the

W t nesses nust be | acking confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the mnd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

ld. The Florida Suprene Court |ater adopted the fourth
district's description of the clear and convinci ng evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
also has followed the Slonmowitz test, adding the interpretive

comrent that "[a]lthough this standard of proof may be net where

15



the evidence is in conflict, . . . it seenms to preclude evidence

that is anbiguous.” Westinghouse Electric Corp., Inc. v. Shuler

Brothers, Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (1992)(citation omtted).
43. \Wether Keys commtted the wongful act of which she
stands accused is a question of fact for the trier to resolve—

not an issue of law. See Hoover v. Agency for Health Care

Adm ni stration, 676 So. 2d 1380, 1384 (Fla. 3d DCA 1996). As

set forth in the Findings of Fact, the trier has determ ned as a
matter of ultinmate fact that the Departnent failed to establish,
by the requisite level of proof, that Keys is guilty as charged.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Departnent having failed to prove the charges brought
agai nst Keys by clear and convincing evidence, it is RECOMVENDED
that the Board enter a final order disnmissing the Adm nistrative

Conpl ai nt.
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DONE AND ENTERED this 4th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of Septenber, 2001

ENDNOTES

'/ The Rul e under which Keys was charged no | onger exists,
havi ng been substantially revised and renunbered, effective
Septenber 14, 1998, after the date of the incident in question.
The current rule governing m sconduct and negligence in the
practice of massage therapy is Rule 64B7-30.001, Florida

Adm ni strative Code. Interestingly, the present Rul e does not
explicitly forbid sexual m sconduct per se, although the failure
to appropriately drape a client without first obtaining specific
i nformed consent is a punishable offense. Sexual m sconduct in
the practice of massage therapy is proscribed by statute,
however, and has been since July 1, 1997. See Section 480. 0485,
Florida Statutes (2000); see Chapter 97-264, Laws of Florida.
Somewhat confusingly, in its Admnistrative Conplaint, the
Departnent accused Keys of breaking Rule 64B7-30.001(1)(d)—a
provi sion that seens never to have existed—and did not cite
Section 480.0485. The forner was probably a typographical error
(the Departnent no doubt neant Rule 61Gl1-30.001(1)(d)) and the
|atter an oversight. At any rate, Keys was adequately put on
noti ce of the charge against her.

2/  (Qccasionally, a reviewing court will examne the record to
det erm ne whether an adm nistrative |aw judge's finding that

t here was not clear and convincing evidence for an el enment of

t he agency's case is supported by conmpetent and substanti al
evidence. E.g. Wllianms v. Davis, 459 So. 2d 406, 408 (Fla. 1st
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DCA 1984). Respectfully, however, this analytical approach is,
in addition to being logically suspect, difficult to square with
the evidential burden inposed by the clear and convinci ng

st andar d.

From a | ogi cal standpoint, one struggles to envision
conpet ent substantial evidence in support of a determ nation
t hat the agency's proof is not clear and convincing. Such a
determ nation, as noted in the text, does not "find" any fact
and therefore does not appear to be subject to conventional
nmet hods of proof. Put another way, a determi nation that X was
not convincingly proved is not functionally equivalent to a
finding that "Y, not X" occurred, with Y being either an
excul patory alternative or an unknown event; rather, the
possibility that X happened is left open. Wth that in m nd,
consi der: \Wat evidence would support an ultimte factua
determ nation that "X is possibly true, but the trier is not
convinced that it is highly probable that X happened as
alleged"? In the end, the factfinder's determ nation that the
evi dence has failed to convince himof the truth of an
al l egati on sought to be established reflects his subjective
j udgnment about the quality and quantity of the evidence adduced,
taking into account "intangibles" such as w tnesses' deneanor
and body | anguage that a review ng court cannot reliably assess.

More critical than the |ogic, perhaps, is the notion,
inplicit in a reviewto determ ne whether there is evidence in
support of a determ nation that an agency's proof was not clear
and convincing, that the party agai nst whoma cl ear and
convi nci ng case nmust be nade needs to cone forward with evidence
proving the deficiencies in the agency's presentation. |ndeed,
in WIllianms the court ruled that unrebutted testinony nmade out a
cl ear and convincing "prima facie"” showing that the factfinder
was "bound" to believe, even though he had chosen to reject the
evidence as insufficiently persuasive. 1d. This, it seens,
cannot be followed as a general rule: A factfinder nmust be
permtted to reject testinony that, in his judgnent, is
i ncredi ble, untrue, unreliable, or m staken—even if that
testinony is not contradicted either by cross-exam nation or
di rect evidence. Further, for any nunber of reasons unique to a
particul ar case, evidence that is unrebutted nay not be so
persuasi ve and of such weight that it produces in the
factfinder's mind a firmconviction regarding the truth of the
matter to be proved, despite its unchall enged status. The clear
and convi nci ng standard presupposes that the proponent may
i ntroduce sone credi ble evidence in support of its position—nay
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even prove that its allegations are nore |likely than not true—
and yet lose. The raison d etre of a heightened standard of
proof, after all, is to reduce the margin for error in favor of
t he respondent whose substantial property interests (in a

di sci plinary proceeding such as this) are at stake.

Here, the correct and applicable legal principle, it is
hel d, is that the respondent was not required to cone forward
wi th any evidence unless and until the agency first introduced
proof that turned out to be, in the factfinder's ultimate
judgment, clear and convincing if |eft unchallenged. See
Greenfield Estate Devel opnent Corp. v. Merritt, 348 So. 2d 1199,
1201 (Fla. 3d DCA 1977) (defendant has no duty to go forward with
evidence until plaintiff establishes prinma facie case).
Needl ess to say, where, as here, the standard of proof is clear
and convi nci ng evidence, the agency's "prina facie" case nust be
made with clear and convi nci ng evi dence—and not hing | ess than
that will shift the burden of going forward with the
presentation of evidence to the respondent. Steinhardt v.
St ei nhardt, 445 So. 2d 352, 355-56 (Fla. 3d DCA), pet. rev.
deni ed, 456 So. 2d 1181 (1984)(plaintiffs' failure to adduce
cl ear and convincing evidence, which nust be presented to nmake
prima facie case for inposition of constructive trust, justified
i nvoluntary dism ssal at conclusion of plaintiffs' case-in-
chief). Qbviously, a respondent takes a substantial risk when
she chooses not to offer evidence in support of an excul patory
alternative to the agency's theory of guilt, because she does
not know, during the hearing, whether the agency has convi nced
the adm nistrative law judge that its version of history is
correct. Cf. WIlinghamv. Secretary of Health, Education and
Wl fare, 377 F.Supp. 1254, 1257 (S.D.Fla. 1974)(plaintiff always
has burden of persuasion, which never shifts, but he may produce
sufficient proof that his opponent's failure to adduce
contradictory evidence nmay, and in sone cases nust, lead to a
decision for plaintiff). She is entitled, however, to take that
chance.

In the instant case, the Departnent's proof was not clear
and convincing in the first instance, even if unchall enged. The
Departnent, in short, failed to establish a prima facie case.
Consequently, the burden of noving forward with the presentation
of evidence never shifted to Keys. The discussion of the
(irrelevant) facts that follows in the text will denonstrate
that the factfinder did not sinply choose to disbelieve the
Departnment’'s witnesses but, in the deliberative exercise of his
prerogatives as the arbiter of credibility and wei gher of
evi dence, concluded that the Departnent's proof sinply |acked
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t he persuasive force that the clear and convi nci ng standard
demands.

3/ The factfinder has not forgotten that Detective Drums
probabl e cause affidavit contains Keys' social security nunber
and date of birth, or that Detective Domako's event report
contains a known residence address of Keys. These facts do not
convincingly establish that Keys was "Debbie," however, because,
by January 5, 1998, after the search warrant was served on
Shogun, the authorities were clearly aware of Keys' name—from
Shogun' s enpl oynent records if fromno other source; and, while
Shogun's records probably woul d have reveal ed Keys' socia
security nunber, date of birth, and residence address as wel |,
the detectives, arnmed with Keys' nanme at |east, could easily
have obtai ned that additional information about her, regardless
whet her she had, in fact, offered to engage Detective Drumin
sexual activities on Decenber 29, 1997.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomrended Order. Any exceptions
to this Reconmmended Order should be filed with the agency that
will issue the Final Order in this case.
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